CEQA [Legal/ltegisiative

Update

Winter 2041




\Woerkshoep Instructors

Kathenne J. Hau

— Senior Associate; Appott & Kindemnmaann; L2

— KHarti@akiandiaw:com

KennemE. Begdan

— Enpvironmentall Counsel; ICE Internatonai

— Kihegdan@icli.com

AEP CEQA Legislative and Legal Update Winter 2011




Woerkshoep Matenal Preparation lream:

Wit Manliey, Remy, Thomas, Moeoese & Manley: CEQA Case!lLaw
Alllanr Lindl, Allan Lind & Associates: LLegislation
Steve Noack, Design, Community' & Environment: Legislation

Gany Jakoeps, Ascent Environmental: Practice: Pointers and
Cumcultm

Annie Ryan, Design, Community & Environment: Graphic Design

AEP CEQA Legislative and Legal Update Winter 2011




\Woerkshop Ovenview.

o Statliiely REVISIONS

s'[fegalr Upaate
— [Definitiens oifProject and Appreval
— SlaitteRy anefCategoicallEXemplions
— Negaiive Declarations

— Baseline Cases
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\Woerkshop OVEeRIew: (continued)

o [fegall Updater (continued)
— Negative Declaratiens & EIRS
— ElRsiand @ierr Stailies

— Slupplementall Reviews

AEP CEQA Legislative and Legal Update Winter 2011




Statutery Revisions

s 21080(c)(@D)(2)
— Allews coellection of reasoenanle cosis)ier e puUrchase of

CEQA decs, Not tor exceed the cost off reproducing
theenvirenmental decuiment.

— AUlheRZESs puklic 2gENCIES) 1o provide decUmEntsin
ElecirenIC fenmal

— Environmentall decuments Mmelitde allfCEQA and NEPA
GECUMENRLS
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Statutery Revisions

o 21094

— Althezes allead 2gency ieNncorpPoraie 1y
[Elerence: a finding off oVEIding Consideratiens
madena prer ElRN e alatier projech SUl|ect 1o
SPECIIIC CONAIIGRS!

— Provides that a cumulative effect need net he
examined iR aiater envirenmentalldeocumenti
“adeguatelyraddressed inra prer ElR:
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Statutery Revisions

o 21094 contd.

— [Defines adeguatelyadaressedr as causing
“CUumulauve effiect torhe mitgatedier avelded 19y
previeusly adoepied mitigalen MeEasuUnes; o Rew
mibgateRimeasures iermulatedsien detail I prHer
EIR

— SURSELS I 2016, alterWhlChNt reveris e pre-2041.
language
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Statutery Revisions

o 21159
— EQKruie orreguliatien pursuaniier Caliiemia Glehal
Warming SeluiensrACE 6iF 2006 (AB! 52) that requires:

o Installatien ol pelitenR contiel equipmeEnt ok
o Periiermance sianezre o
sireatment requirement

— Althenzes ocused EIR

sl [nstallatien ol peliteR conirel egUIPMERT G GIIEr
COmpeRneEnisitat redlces GlHG emISsIens:in
complianece with said ruie o regulatenin compliance

WIthPAB 82
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Statutery Revisions

o8 2415904

— Adds agencies that can qualify fer pelitien contio)
eView,

o State Enengy REseUrCes consenaon and
[DevelopmeniCommission

o Calfernia Puklic Utlities Commission

b 21167 4

— Allews AG e expedite’ legal review onrgrotnass tnat 1is
Withinrpukliciinterest. (Sunsetsin 2016; ater WhIChHL
leVens Pack o pre-2011 languace)
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Statutery Revisions

o0 211676

— Viediauonraliowed:

— Provides ithata mediation proceeding Is Iniended 1ere
conducied copeurirenty wWithrany udicial proceedings

— (SUnRSets inf 2016, alterWhlchit revents hack to pre-2041:
l2anguage)
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Statutery Revisions

o 21167510

— Authoenzes plantiiite e mediation request within:'S
pUSINEess; daysiien fiine el NOD

— PreVICES that netice o mediaton s deemed deniea it
Iead agency/ fiallS e espenaiwWitnin S BUSINESS days

— Sialuie efflimitatiens IS ielled ifleac g ency accepls
IVitabeRtermeadiaie

— (Sunsets I 201.6)
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Statutery Revisions

of 211Gy A

— AlleWS cOUIerSanCHoRI an atiermey o) a iiVoelous
laWsuIt (SUnsetsiin 2016)
(noeterthis Istmisiakeled as 24169 11 nl State s eginio WeRSIie)

oh 2V

—\Where an|erganizatonfiermed after preject appreval
files a CE@ANawWSUIL, thererganizatieRpwillsee limited e
iigating Issues specilically raisearoy s ewninaividuzl
MEMBErS dUrng administatve Process

— SURSELS In 2016, alterWhlch It reveris 1o pre-2041
language
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CEQA Litigation

o DelinionS eff Project and Approeval
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Definition of Project

Wihat-a Prejechs:
VWhole eliianrActien

ViUSthave peientialiteorchange physical
envireRment (directly/ erinairecty)

VIUST19Er SUB|ECE 10 dISCretionan/ geVvermment
approval

(CCR 15002(i), 15378)
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Definition of Project

Wiat-a Prejectis NGO, 61 IS GIEVISE exempl fifem
CEQA:

i Planning/ieasinility/sitdies (example: sitdy 1o aimhow.
potentalisiesHier fuitre reviewin an EIR)(CCR
15262)

Projects that are stattiterily o categornically exempt
(many lecationsiinrstatiite; PIUsTAICIES 16 and 19 o
GUIdelines)

Pre|eCiSI thal can e determmined,; Wit Certalfiy;, ie
Have ne;signiiicani efiect-on the envireRment (CCR
15061.(19)(3))
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Parchester Village Neighbhorheod Council v. City of
Richmona (2010) 182 Cal.App.4th 305

o City/ o Richimoend approved municipal SeinIiCes
agreement (IMSA)oer a tiballcasine euisiderine
Clty’'S BEUNGANIES.

siine casine Was net a  project el the: City PEcalSE

City had nelana-use attierty/ eVer e Siie: of the
PrOpPOSEd CaSING.
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Parchester Village Neighboerioed Ceuncil V. City off Richmond
(continued)

o Apprevaliei MSAWaS neta project Under CEQA BECAUSE
VMISAdid et commit City e SpECIiic physical
IMpreveEments:

— City didinet commib ter ConsiitiCt SRECIC IMpreVeEments:

— Aglieement acknowledgedl CEQA review imightiae
ieguiredrefere bulldingini@structure:

— City/ didf et contiract aweay: anility te; consider mitigatien
MEasuies or aliermatves.

— Commitment terhulld er Upgiade neamy iire iacilities
conaditienal ane IeR=RINGING:

— eSS commitment termpreVve reac\ways as Set iornin
EIS Was ney a: commitment of the: City; moreover;, road
Imprevementswere analyzeadiin EIS:
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City ofi Santee V. Coeunty of San Diege (2010) 186
Cal. App.4th 55

County and CIDCR entered Inter sitinglagreement:
eI prisen racilities.

Under agreement, County, commitied e Identii/ up
e three sites for re-entry - fraciity:  Exnioitis

Shiewead poessiklie lecalions:

IRrexchiange, ChCR gave County preierenzl
StatusHier ehiaminaHfinancing terexpancd Counbyjail

facilities.
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City off Santee v. County. of San| Diego
(continued)

o Applreval el agreementWwas neta pPreject Under
CEQA:
— NO commitment ter particular site;

— CPCRWoUId net appreve SPECIic Site el re-entny
racliy tUnufaier CEQA Compliance;

— Netninginragreement alfected County s Separaie
propoesal ierexpand ail;

— Einancial suppertior County jal Iimprovements Was
conungent on CIDCR selection el site; and

— Accompanying stucies ol particliar sites wWere
conditienal ane preliminan:
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Practice Pointers

i A STUGY IS Ao 2 PrejEect

. Careftitine between agreeing to; a potentialisite, and
apPRreVing a site
— ARy agreements related 1o siting sheularee contingent
on CEQA

— Vieney commitiealterstuay a sitel s net appreval
(Gthenwise, how Would"CEQA docUmENtS e
prepared?)

— Commiting pulkliciitnags typically useadl e puld a
PrOJECE. .. goIne REYeRA WAl ISINEEded (6 reasenanly.
evaluate its Impacts (examples: full design; granting
public fUnds tera private applicantioractivites related
1G) PrejECt constuction; appreVing demoeliticn o,
pPUIPESE o bulldingla prOJect) alie pronanly considenred
appreval (must derCEQAMIISE)
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Stattteny/andiCategoricall EXEmplens
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Eriends ofi the Juana Brienes IHouse v. City of Palo Alie (201.0) 190
Cal.App.4th 286

Minisienal project: - \VWhere the law requires a  geVermment
A@Ency/ 1o actinra set way Witheu alleWing the' ageRcy. ie
USE IS oWl judgment... CEQA doesinet apply  (CCR
15002(1)(d))

HISteHC eUSENn disrepallr ieliowing eartiguake dameage.
Ciy/Issued demelinon permit witheut pererming CEQA

feview.

ISSUEron appeals Whether ISSUaNCe of PEMMmItWaS
ministenaller discretionan/ Under City s oradinance:.
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Eriends of the Juana Biiones Heuse v. City oii Palo Alie (continued)

Under Courtsitest, the determinaten Is iunctienal::
WHEREN, URnGErthe erdinance; the ageney nas the PoWerRio
deny err moeeiiy/ e applicaon seras o amelioraie
envirenmental Impacts.

IRFIRISICaSe; Ordinance equiredrapplication  eitinked

Standareds that did nerinvelve: diScretion:
PowWerierdelay tnder erdinance did net Confer discrelion.

OWRENS acUUIESCERNCE: te Veluntany permit conditiens did
oL Confel dISCretion.
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Tomlinson v. County of Alameda (2010) 188
Cal.App.4th 1406

County approved 11-lot residential subdivision on 1.89 acre site
on land surrounded by residential homes in unincorporated
portion of County under the categorical exemption for in-fill
development (§15332).

Appellate Court overturned because a project in unincorporated
county jurisdiction was not “within city limits” as required by the
definition of the exemption (§15332(b)). Plain language of the
CEQA Guidelines limits any policy argument that the statute
should extend to all urban in-fill.

Exhaustion issue dismissed even though only issue raised by
plaintiffs during County administrative process focused solely on
exceptions under 15300.2 (traffic, habitat and cumulative) and
plaintiffs conceded in trial court that they had a duty to exhaust
their administrative remedies since the County held a hearing.
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IHines v. Caliiemia Ceastal Commission (2010) 186
Cal.App.4th 830

Challenge to Coastal Commission and County approval of
single family residence that encroached on riparian
corridor.

Coastal Commission “no substantial issue” determination Is
not subject to CEQA.

County’s approval of project under exemption for new
single family residence (§15303(a)) proper.
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Hines v. California Coeastal Commission (201.0) 186
Cal.App.4th 830 (continued)

Colrrapplied tradiienallanalysisi— 0Rce ageRCY,
determines, Pased on sulhstantial evidence, that project its
2l Exemplien;, the BUrden: shiiits 16 PEGNEN 16 ProdlUce
Sulesianiial evidence that an excepien 1o e exemplion
applies;

PENIGRERS Claim thal the project Woelld havercumulatve
IMpPacts PEcCAUSE Biner Vacanilels I the area WeuldHikely,
seek similar encroachmentwas,speculation; net supperied
By Sustantial evidence:
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Practice Pointers

o Viinisterial preject: Iir agency ias nerdiscretion, i
Has ne discretion and pPreject Is net sukject 1o
CEQA:.

— |nvelves; Use offfixeadl siandards/enjective measurements
— N@ stbjectiverjudgment
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Practice PoIRters (continued)

s Categoncall Exemplien

— ViUst meet delinitien Within categony; It net;, Calegon/
cannel e applied

— Slstaniialievidence: test: agency inding that project s
Withinra categeny exemplirem CEQA IS Subject te
Slpstantial evidence:

— Consider excepuons (Significantimpact due ter unusual
CIFCUMSIANEES;, clmulative Impact, SCERIC NIgRWAYS,
HISIONC ESOUICES, azardeus Wwasie siie; CCR15500.2)
When determiningliifcategoicall exempuion applies:
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Negauve Declarations




Nelsen v. County of Kerm (201.0) 1901 Cal.
App. 4ih 252

i ColnRty adopied miigaied negatve declaranen
dnd approved recliamation: planior proposed
calCite manaleriand-reock minIng project:

Prepesed minenwas lecaled onrEederalianae
administered by Bueaulelif Canaivianagement.
BIENV perormediNEPAEVIeW, appreVved permit
URGeriederalzw:
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Nelsenv. County’ of Kern (continued)

* Colntysinedgauve declaration analyzed the
Impacis orreciamation only:=Analysisididinot
CONSIdEr IMpacts i minING GPEraoN:

o County wasylead agency. ier purpeses o CEQA,
pecause BIEVI could nethe:

AEP CEQA Legislative and Legal Update Winter 2011




Nelsenv. County’ of Kern (continued)

o Project consisted off heth mining operation anad
eclamation; Ceunty Impermissinly piece-mealed=its
[eView by considernng enly reclamatien: Inffact mining and
[eclamationWere tWwol pPhnases off the same project under
CEQA.

Applicant seught ter estaklisih anew mine, ane did net nave
a\vesied et

RECOd contained afalragument mining Gperatenwould
Haversignificant enviienmenial impacts (e:a} air quality;
Walter; Bielegical reSeUnRCES). Couny thereione liad 1o
prepaner ElRE
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Practice Point
(Nelsen v County: off Kermn)

SIVIARAreguiress that mining projects seeklocal
land USe pErmIiS, EVERWHENE a pPhVvate: Gperalor
INEnASs e mine onliederalilana

Couny gei ofiftrack By assuimingl BEcCalSE Site
Was enliederalizana; oy e reclamatonpian
(Separaiely requirediier comply Withr SIMARA)
equired CEQA compliance
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Practice Point
(Nelson v County: of Kern)) (continued)

o Because SVIARAdIrects localliand Use agency/
appreval eitheminng actvity, this aciion nEECHEd
16 ve consiceredion alecal (CE@A)NEVEl

Leekiatiuliexient efiregulaten/ requirements and
discretionany/ actions heiore coRcIlding WA IS
and s net requirediuneer CEQA
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Save the Plastic Bag Coalition v. City: off Manhattan Beach

(2010) 181 Cal.App.4th 521 [petition for review granted by Supreme
Court]

o Negauve declaraiion preparedior erainance hanning
distrpUlien Off pIastic 1vags at pelnt el sale; Butallewing
distIbUen’ Gif PAPER VagS and reusanie nags.

o e CounteifAppeal iotnaitnal the PetlieRelr made: a el
aigUumen thak anRINg pPlastic vagsimay nave: a significant
efiect on the envirenment:

— EIve studies;supmitied, 1 suppert of falf argument,
generally, shewinge| paper Bags invelve: greater USe of
AeRrEREWaRIE TeSpUICES, WALE CORSUMPLIeNR, GreEniouse
gas| emIssIons;, selidhwaste, and acidrainm;
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Save the Plastic Bag| Coalition V. City of Manhatian
Beach (2010) 181 Cal.App.4th 521 [petition for review

granted by Supreme Court| (continued)

ol Clty/ did et sSUppeRItS WA argumeER that tihe
OrdIRENCE’S CORIBUNGRNG tHENMPACES 6l PAPE]
Pag UseWwould e tee small terequire analysis i
a2 EIR:Viereever, the relatively, smallfsize ol a

PIejECES contiblen teran envirenmentallmpachis
oL 2 reasenecognizedhy CE@A O Ioreeping
ERVvireRmentalfreview.
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Save the Plastic Bag Coalition V. City ofi Manhatian Beach
(Continued)

Ilhe ISsUEes| presenied to the Supreme: Court are:

o Jiheameunt anditype eif evidence needed tormake a falfargument=—ado) studies
NEEd 10 prepared o) SPECIiic project? Arelifecycle studies relevani?

lihe anea elif concern o anrEIR analysis - agency/ represents enly a tiny: part oif the
preklemrand EIRWeuld he alange expense. Might' courts ruling| enithis Issue
aiiect the analysis oif GHG Impacts asiwelli2

ihe severity oifa peiential effect necessany ter tngger an EIR -'dees the evidence
NEEd 10 ve compared io a tiireshold? IS therea CommonISERSE O de MInImIS
aimoeunt?

Remedy: Shouldithe court have erderedipreparatoen o an EIR o remanded the
matierier e Ciy tercomplete: arevised mnial siudy?

Standing: Canla plasticihagimanuiacitrers assoclaton thal dees not allegethe
nterests el ndividual imemoers “Seek o) procure: the enfercement off the City’s
pUklic duty/ te prepane an |EIR]*?
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Discussion Tepic: Save the Plastic Bag
Coalition

o SIS & project exempr rom CEQA (Aaclions taken
1G] pProtect the: envirenImeEnt; CIasSses - and 6)7

o' Did erdinance have a direct e foreseeanlennairect
efiect on the envirenment? lirse; Was; therpoteniizl
efiect significant gIVEn e SCOPE: Of the: Preject:
(eliminatng plastc vag usein a small city) and the
magnittiderer use threughout Calliermia?

[DISCUSS WRETHER the common sensl_e exempiion (CCR 15061(19)(3))
applies.

[DISCUSS WHENER LIS IS 2l petentially signiiicant cumulabvempact (ether
Clies are: considennalsimilzrbans)
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Baseline Cases

Negauver Declaraions andiEIRS
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Communities fer a Better Environment V. Seuth Coast Airr Quality,
Management Dist. (2010) 48 Cal.4th 810

NEQgativerdeclanation preEpared o PENMIL 1o OPErALE
RAEW. PreCESS IMVeIVIRG NEW and existing equipnent
at CenecePhillips refineny:

e haseline for determining WhAeter afiallr arguiment of &
significantimpact has bEEN Made; Consists of the existing
physicaliconditions; Neu the: maximuni capacity ol the existing
equipment Under PO PEMMILS:

SimulZnecus; maximun operatlon off eguipment (1'e:,

“collective maximumicapacity ol the existing equment) Was

not arealistic descrlptlon Off EXISHING CENAIGAS, and pPrevided
REliuseR/ hasIS* el fineIng ne SIgRiicantimpact:
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Communities fer a Better Environment V. Seuth Coast Airr Quality,
Management Dist. (continued)

NG Vesied rght terpolitie the: air:

IIHe preject Was net- merely armoedificaton: offa
previeusiy: analyzed preject, it a - newrenhnmneg
Process” INVeIVIRG nEWIequUIipment= and- e DIStict
f

ealedias a new project.

Calculaung/measunngiwnat Consutues “existng
condiiens: WhEere anracvity fiuctuates Is |efit tosne
GISCretien o the agency, PUL the applican may nol
alificially Increaser Operaons e estanlishra RIgher
Palllsellne O takeradvaniage e teniporaly SPIKES Gf
wils:
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Sunnyvale West Neighborhooed Assn. V. City: of Sunnyvale
City Council (201.0) — Cal.App.4™ — [2010 Cal. App. LEXIS
2118]

o Cliy appreved an ElRNer the propesed tiianspoiatien
Project Inciuding the constticlion ol a brHdge:

e EIR UtlIized estimated pre-project tiaific cenailions o)
Year 20201as the aselinein the trafiicianalysisihecalse

e pPreject WaS ot eEXpecied 1o e completed Uit that
ime.

e City developed the: Year 2020 trafiic estimate hased
eR bulldovrUneerthe City, general planralenaiwitnrtne
development eifnlmerous readway improvements plannee
or ceompletion: ey 2020.
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Sunnyvale West Neighberheod Assn. V. City of Sunnyvale
City. Counclli (continued)

e petiiener challengearine City srappreacharguing that
puUrsUant el CEQA Guidelines sectien 15125 the pProper
envirenmentalivaseline was the cendiions existing at the
me themelice o preparaton eithe EIRWas pukliShed:

e courtneld that ey using a pest-approval iuiie
PaSEline e city falled e preceedin a manner reguirediay,
2. e courtheldithal 2gencieslack the discretion to
EVEr consider projecied cenaditions Beyenad the time: of:
Project approval.:

AEP CEQA Legislative and Legal Update Winter 2011




Sunnyvale West Neighberheod Assn. V. City of Sunnyvale
City. Counclli (continued)

o Ciing the: thallcolr: epinien; thercourrexplainea tnat oy,
USing futtre traific conditions as Iits haseline, [ihe City] did
el adeguately explain toranengaged puslic Rewthe
PIOPOSEL PrOjECT WaS EXPEctiedl ol change the: present
cenditions terWhIcChrthey: currentylived.*

AEP CEQA Legislative and Legal Update Winter 2011




Practice Pointers: Baseline

s EXISTIRG envirenmenialiSeting: s nommally- the
paseline e determining preject Impact significance.

“EnRvirenmentali setting defined as conaditions at tmeNOR released 6, alSent
NOE, When envirenmentallanaly/sisicomnmenced (CCR 15125(a))

s \When diverging iremiexisting setting, Need a goeoee
[eason. Examples:

— Hyarelegy el Ve ChangEeSs yealitio year; Weuld e e
apprepriale e efiect a curent drotght conditien as the
“Seting - ferimpacts: Use: el hydirelogic recond tat Shews
fiucttiatiens; Whichiwouldicontinue ansent pProject.
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Practice Pointers: Baseline
(Continued)

— Repewal eff apeimit ior cContinued eperatiens:
Permissinlertieruse ahigher haseline i conaitions are
ypicallyfiucibaiing, pProject nas operaied at RIgher;
pemmitied Ieveliinrpast; andiprer CEQA Compliance ias
addressed Impacts o NIgher permiiieatievels.

— Substantial’evidencer tiat envirenmenial conditiens will
e different at ime: 6if EXPECIEa project apprevall I.e:,
projects under constiuctien wWillfvelikely e compleiea
2nd eperatenal
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Practice Pointers: Baseline
(Continued)

AWere a pPropesed Preject IS compared Wit an
adopiedplan;, theranalysisishallfexamine the
(existing settina)rasiwell’as therpoeiential uture
condiiens discussed i the plan. (CCR 15125(€))

' [DOES NeL SUggEst.. . Bulreguires; consideranon of
existing and planned conditieons;in EIR (tWwoe
ainalySes)

— EXISting|condition = haseline
— Plannedicondinonicovici=cumulatvernaseline
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Practice Poeinter: Traffic Analysis
Poest-Sunnyvale

EVvalluate therfiellowing:
o Establish existing conditions=naseline

iFststantial eVidence that Gthelr projects Would l9e conpleted prior
10) EXPECIEd pProject apprevall may adain e easeline. Wit
cauuon!

o Baseline + Project
o Cumulauve =+ Preject. Canihave muliple scenanes::

Shost-tern cumulatve: + project (most kel amn “exisiing plus
2PPlOVE PrEJECIS + Project conaition)

Ceng-term cumulatver = preject (e.a., general plamn herzen =+
PrejJECT)

Adoepied plan ™+ project (ceuld e vanaten o leng-telimier the
same: as |ong-temnmn)

2Vust atrleast evallatie: ene cumulauyve = project SCEnane
s Pre|ect context a facior In the Scenaios evaluaied
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Practice Poeinter: Traffic Analysis
Poest-Sunnyvale (cont'd)

Proeplems and Challenges

15 HeWiS mitigaten estanlishedWithiin CoRtext ol a giewing
cOommURIyZ Reughrprepoiticnaly/ requiremenancd need
16 consider futtrergrowti: (ICeadsiier more: Considerauen: of
cumulatve milgatien reguirements and preject's share)

. How shouldiong=tenm/iong=blild out projects (Example:
SPECIic plans) e evaluaied? Hewiis requirement of
CEQA metwhle sl providing a meaningitlfanalysis
(presuming preject Isiinrarea o growiti)

DiscUss proklems andichallenges, asWelllas otner related
ISSUES SUCh asineIse and alr guality.
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@uRer ElRs
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Jones V. Regents of the University: ofi Califernia (2010) 183
Cal.App.4th 818

Uphelds UC's Long Range Developmeni Plan Pregian EIR
IclUdInGre|eclion oliftie S allernaiVes considered.

PUrpese o thel ERIDE: guiderand anad fiacility develepment;

provide: framework o implementing the Lans (UC s SpeCIic
[Esearch campus) mission and scientific goals. AmMeRa IS
OR|ECHVES are expanding fiunctionality and iostenng
collahoranen and cress:adIScIplinan/ researchin e Campus:
ke envirenment atthe nilisitewhere:mestiacilities anad

Stafirare: already ocaied:

AEP CEQA Legislative and Legal Update Winter 2011




Jones V. Regents of the University: off Califermia (continued)

s IRUS) the eli=siter aliemativer and petiticners
AIOPESEd efi=Site lecation Were prepery rejected
decalise they woeuldhave divided resouUcES

petween locations,

IDECISIONISUpPperedihy Substanizl evidence tnal
phYsSIcal proxImity ISTkey 16 MEENG the Project
OR|ECIIVES;
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\Watsonville Pilets Asseciation V. City: ot Watsenville (Z01.0)
183/ Cal.App.4th 1059

Overntrmed approvalioi EIR N er Ciy/siGeneraifPian:

e Sialiemanves considereds (1) same level of development
Withinrexisting city imits; (2)rsamelevel o development 2
Withinr eIy Imits  ane 72 1n grewin: areas;, and (S) e project.

Eallure terconsider a reduced project altermative Was
IMpreper — the peint el the analysis|is torallew the deciSion
Maker te determineWwnether thereis;an envirenRmentaily
slpenoraliematvertiar Wil meet most Oif e Project
OR|ECIIVES.
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\Watsonville Pilets Assoeciation V. City: off Watsoenville
(continued)

IHEre;, MeSH Off e pPreject SHmPacis Were due: io
grewin;, thus, the ElIRsheuldihave considenred a
lediuced projectaliermatve: thabk coula satsi/ moest
Off the: Glhjectives and redlce limpacts.
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\Watsonville Pilets Assoeciation V. City: off Watsoenville
(continued)

o EIR'S analysisioiwaier supply ior General Plantupeaie
Upheld tnder Vineyard Area Cliizens o Respensinie
Grewin V. City el Rancho Cordova (2007) 40 Calidin 412,

— ElRncludeadla discussion el grotnewater Usein the
iegion;, deschhed the everdraft situanen; and Identiied

programsiand PelICIES to address the problem
[DISCUISSIeN Satisfied ViReyand.
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\Watsonville Pilets Assoeciation V. City: off Watsoenville
(continued)

— ElR concluded that the conversion effagrculttraliandiie
U2 uses Would resultin medest Increase: in netwater
demand. Netinerease could he mere than Gliset by,
conRsenaten. General Planrtnereiore Woeuld ot
exacenaaie’ longstancine grotnewater everdraii
prekliem:

ol Cltyralsprvielatedraiport planning 2w
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Practice Pointers from Jones and \Watsenville:
Range ol Reasenahble Alteratives

EIRSequired te) ConsIder range o ieasenanie
allermatives: e the project
— [EQCUSI 0N aveldingler reducing Inpacts

— Beok-ending range ol project sizes canhe anr
apprepriaierapproach, iather then considernnginiiniie
pPoEntal SCENaNos

DecUmMeEnt thou(ght BIOCESS), ESpeciallyll

ClicUmSstanees (SUCh as) project type) limits numiser
ef fieasinle altermatyves

—\What unigue: project aitipuLes restict tyPES o
allernatives

— Wy Were seme aliermatves consideredrandire|ecied
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Practice Pointers from Jones and \Watsenville:
Range ofi Reasenahble Alternatives (continued)

o [DeEesnoet mean allfpossible altematves shouid e
considered...enly a range: that provides a
meaningiul choice o decision-makers

CCR 15126.6
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Center for Biological Diversity v. County of San Bernardine
(2010) 184 Cal.App.4th 1342

ElRNOr composting iaclity overumed o ialllye tor
adeguately censideran enciesed iaciiny/ alternatve:

* Ending that stchialtermativewasieconomically and
echnically nieasinle net supporteadriey sustanizl

evidence because

— County only considered costs ofi one; otherr stch facility,
WHENENENE WErE many i could aVvelookedat o)
capitalland eperatonal costiniermatien, anad

— County didfnet address timing/cost of INGING ElEciCity
101 the siie;, enly elhserned that It Was net Culmently/
avaianieswithnra mile:
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Center for Biological Diversity v. County of San Bernardine

(continued)

EIR e composiing faciity did et Inciude Waterr supply.
assessments UnderWaler Codersection 1091.0.
Compestingffiaciliy Wasia proeject, and thus reguired an
aSSEssIment; PECAUSE It Was a processing plant
conducied en mere than 40racres eifland . (See\Wal:
Code, § 10912 subd: (2).)

GIVen size and naiure el size; magniiude erwalterdemand
was limelevant. ElRNdentiiea trickingl aned grotRcwaleras
polentialSeURCES, Ul contained ne niermatien enithe
acitialfavaianlity/ e greuncwaier:

Strictiread eif SBr 6L 0/AValer code S 10912, suled: (2)
[eguirements
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Practice Pointers firem Center fier Biolegical
DIVersity.

o ECOnomIc ieasiniliny/determinatens sheuldie
made: By AECISIoN Makers

— [DEES not preciude ElR N emi sugeesting that an
alternatvermayhesfinancialy inieasinlierancdiexplaming
Wiy,

—\When presenting financialiconsideratens, ey sheuld
PE Irelevani: to PIeject Clicunstiances. fihisicase ielied
@)l COSTE Gl an Enclosed faciity In a sukufean setting 1o
AW ceNCIUSIONS 6N COSIS eff an eRciesed iacility In &
iural setting:
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Practice Pointers firem Center fier Biolegical
Diversity: (continued)

s VWaterissue(and allesson on reading reguiations);
iFtherstaitiiern/language delines a Cliiclnmsiance;
tenisheuld e considered perthe language;
evVenititISyouir epinien that the statute prehaily.
Was netintendediierapply:

— Priehakly net thelntent e SB 61056 apply e project thal
coRsumes ven/litiewater, bl becalse e preject met
the size reguirements included in SB 610 (*precessing
pPlant* 6CCUPYING more: than 40raches), Cour el WSA
should nave heen prepared.
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Communities for a Better Envirenment V. City off Richmend
(201.0) 184 Cal.App.4th 70

EIR prepared o USe permit terupgradeand replace
equUIpmERt at CheVvien relineny

ThE accllriacy of the: project descrption implicates the:
Iniermatien disclesure requirementsioif CEQA; thus, this
[SSUE! IS reVIieEwer de neve: ratherthan URder the

Supstantiall evidence test.
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Communities for a Better Envirenment V. City off Richmend
(continued)

o ihe courtfound that the ElR:

— Contaimed coniiiciing statements aouL the type: of
crude ol thatweulaihe Used pesi-project,

— Cliy/'S EXPEITS advicewasi hased en Iniermiauenrnal

Was not puklic; and

— Jinisiissue shoeuldhave heenranalyzed in the ElR and
Aot alterthe EIRWas puklished:

THESE factors meant that the ISSUEWaAS et SImply one ol a
“diSagreement anmengst eEXpPerts:’
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Communities for a Better Envirenment V. City off Richmend
(continued)

s \Withregard terthe greenhouse gas mitigatoen;, the
coUrt ieURd thalt:

— he Ciy had delayed (“helatedly Issued®) making a GHG
determinaton;

— he mitigation measures contained only a generalized geal ratner
U2 a pPerermance standara:

— ihatwhen the' GHG reduction plan prepared by ChevionWas Sent
e the City: Covnciliior apprevall the Counclwould presumaniy:. .
make s decisien outside offany pPuklic precess.

— Ihe court concluded that one of the prereguisites for defened
MIgatien — that practical consideratiens prenbIiing devising such
measures;early on— didinet apply:
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Communities for a Better Envirenment V. City off Richmend
(continued)

e decision e reat the nydreogen pipeline as a
Separate preject, Bukieranalyzelas par e the
cUumuliaiveranalysis, didfeirecensiiuie
Segmenting. e stanadard e review ol tnis Issue
alsSE WS de NeVo:
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Practice Pointers from Communities for a Better
Environment

o' Elitierdefines  defened mitigatien:

i Reguires pesermance: standard

— VISt lbe’ able tordemonstrate thal perormance standand
ISHiieasibleieratiain

— Question or feasinility spoetiigntedivecalse mitigation
Wasineu sufficiently definearand there Was ne
Sllsequent pullic Precess 1o examine: ieasipility,
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Practice Pointers from Communities fior a Better
Envirenment (continued)

i [Decisiontikelyaniuenceady Ciy sirepeaied
SIStence that making GIHG Impact indings—
project generatedl 698000/ 1enRs oI GHIG/ear—
Woeuldee speculatve:  INot UntiNate n precess
(reguired new ElR velume) did City acknowledge

Impact, Uk then Set-out that e mitigatien plan
Woeuldresultinrne et Increase.  Eeasinility of
Mitigauen questioned; Ne PUBIIC PIreCESS 16! EVIEW,
EfiiICacy/, elc;
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Caliiernia Oak Feundatien V. Regents; of the University: of
California (201.0) 188 Cal.App.4™" 227

Iieredl EIR o SeVeR prejects; inecluding Memeral Stadium
Uparade;

Stadiumrlecatedion actve iauls DEIRIMPACE SIgniiicant
and Unaveidanie: Geelegic conailiens merely confimmear
I EEIR NG recirculiaonrrequired.

Adequacy/ ol pProject descriplion govemedihy CCR 15124;

Supstantialfevidence: supporiedianalyses; findingsi(e:q:,
@aK rees inrurnan;area not sensitivehiological reSeUrces).
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Caliiernia Oak Feundatien V. Regents; of the University: of
Califernia (continued)

* PEMIGNENS challenge to grotping project
COMPORERIS IR thE aliematVvesianalysisSiweas
ie|ected.

— SINCE pProposed project nvelved several prejects, UC

Was noet reguirediierdevelopraliermatives te each
Separate CompoRent.

— Suchigretping did et limitanility te seleciindiviatal
projectisiamenefne greup:

— \WasisUilicIENt torpErmIt IEASONED CHOICE andikey/ ISSUE
eff encolraging Iniered decision=makine \Was satisiied.
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Caliiernia Oak Feundatien V. Regents; of the University: of
Califernia (continued)

s Agency hasydiscretion tendentiy/pursue: a project
GESIgREM 1o MEED a particulalr SEl 0 GI|ECUIVES.

o UC complieadwithrAlguist=Prolereantnguake Zzoning

2w,
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Chery Valley Pass Acres and Neighbers v. City: oft Beaumoent
(201.0) 190 Cal.App.4t 316

Ciy ceniiied EIR analappreved Speciic plan authonzing 560 UnIis on
200-acre siterfiermerly used as ega| fiarm.

o \Waler supply assessment assumed “haseline= wWalter
USage at sitenwas equivalent ieriandewnerss adjudicated
[N te pump L 484  acre-ieet peryear (aiy) ol
grotRdwater:

— Actualhwater userieliewing closure eif egalierm: S0 aly.

— Selection’ el 1,464 2l saseline was Withiin: City’srdiscretien inHignt
Off adjudicatien.

— [That' amountwasialsorgenerally infline With-historc Water Use
Prier 1o Closure elf egg) fiarim.

— AdjudicatedlamoeuniWasithereione not a hypetheucal* haseline:
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Chery Valley Pass Acres and Neighbers v. City: oft Beaumoent
(continued)

RECOrA siieweadla reaspnanie likelineed that availznie
Watelr supplies would e suificient;, as required by Vineyard
Area Cilizens;, i that Speciiic planweuldireguirerenly 55

aiy.
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Chery Valley Pass Acres and Neighbers v. City: oft Beaumoent
(continued)

ElR concluded speciic planweuld have significantimpact
On agrculttre: City rejecied mitigaten (e.0. purchase of
CONSENValIoN Easements) as inicasiblenn View! off CORcItSIen
at agrcuituralfeoperatiens Inlarea Were e Ienger:
econemicallyvianierduer e urian pressures;

RECOIU SUpported City s re[Ection of alternativesitnat called
or presenving seme agriculitire en site; EIR did not neeaiio
analyzeraltematuyve With = epiimeail AUMbET: of residences
WhllesminimiZing Iimpacts eiragrculiure; since ElR analyzead
allieasenanie range:

Cily could clie desiranle characiensiics off Prejech In SUPRoli
Off statement ol eVeaing censideralions.
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Practice Pointers fram: Cherny \alley.

s e daie oif NOPIIS Imporiant el estanlisninge the
paseline; Inthis case: NOP Was released WHen Use
Was Ul iuRconine ega iarmwithrRighnvater use; U
iellewing NOPS egaiiami clesed and Water use
suestantially drepped.

Impoiant consideraienWhen a siewillhe changed
lliemiene lana tse ter anetner, especially/ i re-use
CICUMSIANCES:

Anetner example; additenallys el heek-ending
alternatives ratherthan considering eveny poessible
combInaten e aliermanves

AEP CEQA Legislative and Legal Update Winter 2011




SlppIEmentaifReview
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Melem v. City ofi Madera (201.0) 183 Cal.App.4th 41

Addendumrupheldreiretiall preject site plan refinement
atincreasealsize ol largest retall space fiiem
186;0001S}i. 16/ 198, 484" S, .

Netherthe project's totalisguare iooiage ner use
changea:

Courtrejecied peliicners claiminat theradaiien el a
“Slper store: autematically required analysis e tiisan
decay Impacts; Where liialed o peint ie any eEVidence
I the record stppoeriing the Clainm ner eEVidence o
URIgUE: traific IMpPacts.

AEP CEQA Legislative and Legal Update Winter 2011




San Diegoe Navy: Breoadway: Complex Coalition V. City off San
Diegoe (2010) 185 Cal.App.4tha 924

1992 EIR prepared WhenrDevelepment Agrecmentapproved ior alarge
efifice/otel/retail/puklic attraction; Space: project e SIDWalerHiont.

e DArEeduIred redevelopment agency (CCIDE)
EeVIew/approver constitction plans for consiStency/ Witk
Uoan design guidelines; acopied o e project.

Petiiener claimed tiiat CCIDE s 2007 approveal eff plans
leguired SEIR en climate: chiange:

Courheldine SEIR required hecause CERIE S eview of
aesthetic Issues Would net;, even lirconsidered
discretienan/, give It autnoerty terequiremitiganen to
address climate: chiange: Impacts.
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San Diege Navy: Breoadway Cemplex Coalition v. City of San
Diego (continued)

\Wiherne anlageney nas nerauthiery e mediiy/ a2 project hased
o an' ElR's analy/sis; there; Can e no ASIS 1of: tiiat agency
erreguire preparaten o an EIR="1aIs ruierapplies e an
nualfEIR anditnere s ne reasen terapply a different riein
the S 21166/SEIR context.
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Practice Poeinter fiiem: Navy: Broadway.
Complex

Whenrconeucling supplementaleview, iecus s 6
ESe chianges IR planinttherreview,

ek at thermatue oirther approveal

DISCretioniin this case was limiied terdesign
[eVIeW; therefiere; therewas ne discretion thal
Would aifect greenholse gas geReraien o
mItgaten:
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EIRs and Other Statutes




Water Quality
San Jeaguin River Exchange Contractors \Water Authority: V. State
Water Reseurces Contrel Board (2010) 183 Cal.App.4th 1110

EUnctienalleguivalentiorEIR prepaned or e
amendments; e Basin Plan:

(hrestanlishing IViDIEs and aninmplemeniaen

pPregramiier saliand heren,

(INreguirnnge sitidies eading tera ViDL Toer
dISSeIVEd XY EEN o) a Sifetchlelithe San
JoaguinrRIVErand the Sieckionr Deep\VVaier
Shipping Channel:
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San Jeaguini River Exchange Contractors \Water Autherity,
V. State Water Resources Control Beard (continued)

o [FalindR/ ISt approach e challenge; and straightienyvard
application eff sukstantial evidence test:

Coui rejected all of the CEQA sustantive challenges;
mesHy By IdEntiyING the PagES o the: recordl tnal
Contracdicied the: claims:

Countrejecied all of the: CEQA proceduralichiallenges,
WhIChHIkeWISEeWere rejectied aseal 6 the econd:
PUrstianiiior Evidence Coee S 664, coull presumed
efficial duty periormed URIEess record Shows GIERVISE.
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[EQrEesthy
Katzelf'v. Califeria Department of Eerestry and Eire
Protection (2010) 181 Cal.App.4™ 601

I 986 and 1998 e Calliemia Department off Eoresiny
(CDE) approved new-expired dnmber Hanvest Plans (FHPS)
ier a timber Ranvesting pPreject:

he i Ps hethlincuded a migaten neasure promieiting
ee removal Withinr 200 eet i a NEIgReHRg nenme Witheut
appreval eithe residentiaii property, GWRENR:

IR 2008 the timbel nanester requesied a ene-time
CONVErsIen exempuon tnderthe Eerest Praciice Act (EPA)
[Grhanvest Up te three  acres withia the: 200-ieet Bufielr el a
[esidence.
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Katzefiiv. Califernia Department of Forestry and Eire
Protection (continued)

o CIDE approved the' exemplien and concltided thaitihe
apprevaliwasiexempi firem CEQA Becalse: i Wash
mln!st%rlal aind because e proer iHPs hadliong since
expiied.

e colli disagreed. Tine court feund thar CIDE S atiemipl
G previde a sepanaie ministernal permitior this smalleF ot
elaied haivestingl projectwas |m§)roper noelding that
WHEre a puklicagency has adopied a mitigatien measure
iera pro*_ect, 2y et autherze destructien o)
cancellaten o tiermitigatien=—Whether el noeu the appreval
ISTmInIstenal==Witheui reViewing the: continuine need ior
e miganoen;, stalling a easenioiiis aclions; ane
Slpperng Irwithistbstantial evidence:
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Practice Poiter from Katzefi

o Faniimpactis signiiicant, mitigalien cCannot e
SUlSequentiy remeved Withour CEQA
CORSIderaon

o iFremovalier mitgaterwillresuliinrarsigniicant
Impact, stpplemental reviewweulaNikely e a
sUpplement teran EIRN(CCRI15165)
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Committee for Green Foothills v. Santa Clara County
Board of Supervisors (2010) 48 Cal.4th 32

 Where NOD Is posted, a bright-line rule applies:

“For purposes of the CEQA statutes of limitations,
the question is not the substance of the agency’s
decision, but whether the public was notified of
t

nat decision.”
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Stockton Citizens for Sensible Planning v. City of
Stockton (2010) 48 Cal.4th 481

Under statute, timeliness of lawsuit iIs measured
from the date of posting of the notice.

Alleged invalidity of underlying “approval” — I.e.,
whether approval was within scope of Planning

Director’s authority — was irrelevant. A challenge
to the PD’s authority was an attack on the merits,
and such an attack was time-barred, regardless of
Its persuasiveness.

NOE'’s description of use as “commercial” was
sufficient; NOE did not need to identify Wal-Mart to
be valid.
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